
case dealt with Dred Scott, a slave 
taken by his master from Missouri, a 
slave state, to Illinois, a free state, and 
on into what was then called the 
Wisconsin Territory, where slavery 
had been outlawed by the Missouri 
Compromise of 1820. This federal law 
stipulated which new states and ter-
ritories could and could not make 
slavery legal. After his master’s death, 
Scott sued for his freedom, arguing 
that his residence in a free territory 
had legally ended his bondage. Scott’s 
case was tied to the Missouri 
Compromise, which the Supreme 
Court subsequently ruled unconstitu-
tional. The justices’ justification was 
that Congress did not have the enu-
merated, or the implied, power to pro-
hibit slavery in the territories. Thus, 
Scott remained a slave, although his 
owners voluntarily gave him his free-
dom shortly after the Supreme Court 
decision. He died of tuberculosis in 
1858, having spent only 1 of his nearly 
60 years as a free man.

Cooperative Federalism 
(1933–1964)

In theory, dual federalism defines 
and maintains a clear division between state and 
national governments and sets a clear standard 
for doing so. If the federal government has the 
enumerated power to take the disputed action or 
make the disputed law, it has supremacy over the 
states in the particular case; if it does not have the 
enumerated power, then the Tenth Amendment 
reserves that power for the states, and state prefer-
ences take precedence.

The problem was that dual federalism’s clarity 
in theory rarely matched the complex realities of 
governance in practice. State and national govern-
ments share interests in a wide range of issues, 
from education to transportation. To divide these 
interests cleanly into separate spheres of influence 
was not only difficult; in many cases it was imprac-
tical and not desirable. Even at the height of the 
dual federalism era, state and federal governments 
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were collaborating as much as they were fighting. 
The federal government, for example, owned vast 
tracts of land in the Midwest and West, and it made 
extensive grants of these lands to the states to help 
develop transportation and education systems. 
Many of the nation’s best-known state universities 
got their start this way, as land-grant colleges.

In the 19th century, the federal government also 
gave out cash grants to support Civil War veterans 
housed in state institutions, gave money to the 
states to support agricultural research, and lent fed-
eral manpower—primarily U.S. Army engineers—
to help state and local development projects.6 
Rather than a layered cake, some experts believe a 
more appropriate metaphor for federalism is a 
marble cake, with the different levels of government 
so thoroughly mixed with one another that they are 
impossible to separate. (See Figure 2-3.)

  41Chapter 2  Federalism


